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Public Records Counsel

 Provides expertise regarding options-based client advice and 

litigation strategy

 Acts as a resource throughout the office on public records 

issues

 Monitors public records litigation and advice

 Advises the Public Records and Constituent Services Unit

 Provides training



Public Records Act

 RCW 42.56

 Open Government – Sunshine – Transparency

 The records we prepare, own, use, or retain are public records

 Public records are open to the public

 Unless there is a statute specifying otherwise

 Transparency allows us to show the public the good work we 

do



Public Record

“Public record” means: 

 any writing 

 containing information 

 relating to 

 the conduct of government or 

 the performance of any governmental or proprietary 

function 

 prepared, owned, used, or retained 

 by any state or local agency 

 regardless of physical form or characteristics.” 



Writing
 “Writing” includes 

 RCW 42.56.010

Handwriting Typewriting Printing Photostating

Letters Words Pictures Sounds 

Papers Maps Magnetic or paper 

tapes

Photographic films

or prints

Film and video 

recording

Magnetic or 

punched cards

Discs Drums

Sound recordings / 

voicemail 

Diskettes Motion picture Symbols



What does an Agency need to do?

 Manage, maintain, organize records 

 Accept and respond to public records requests

 Work / communicate with requesters

 Search for records

 Gather the records

 Review the records for exemptions to disclosure

 Produce the records



Agency Response

Search

Gather

Review

Collect

Produce



What do I need to do?

 Manage, maintain, organize your records 

 Review public records requests

 Search for records

 Timely respond to your public records unit

 Gather the records

 Review the records for exemptions to disclosure

 Timely provide your records



Duty to Manage –

Records Retention

How long we must retain public records

When we can destroy public records

Records Retention Schedules determine 

how long we must retain our records and 

when we can destroy (delete) our records



Records Retention Schedules

 State General Schedule

 Agency Specific Records Retention Schedule

Approved by State Archives

Archives has records officers who can assist you 

with retention questions



Duty to Manage / Organize

 Organize your records – so you can find them

 Manage your records – delete what you can – delete what 

you do not need

 Why not just keep everything?

 More records to search through (read: more work for you)

 More records for you to review for possible redactions (read: 

more work for you)

 Increased risk of not locating responsive record (read: 

liability)

 Storage has a cost; litigation has a greater cost



Duty to Search

You must search for responsive records

What are you required to search? Who 

searches where?

Know the answers to these questions – different 

agencies have different processes



Search
 Search must be reasonably calculated to uncover all responsive 

documents

 Must follow obvious leads as they are uncovered

 Must search all places records may reside, including:

 Outlook

 F: drive

 Desk

 Paper records

 Voicemails

 Desktop

 Personal devices / accounts if used for work



Personal Devices – Personal Accounts
(texts, emails, voicemails etc)

 If you use or have used a personal device or personal account for work, 
you may have public records on your device or in your account 

 Work communications/records on your personal device or in your 
personal account are public records 

 You may be required to:

 Search personal devices and personal accounts

 transfer records to the Agency

 sign an affidavit, or 

 take other required steps to produce and preserve the public records

 Your Agency may have policies that govern personal devices

 CAUTION IS ADVISED:  know your duties and responsibilities before 
using a personal device for Agency business



Gather and Review Records

Gather and collect responsive records

 Review records for exemptions to disclosure –

a law that allows a record or part of a record 

to be withheld from the public

 Redact portions of records that are exempt 



Exemptions

 Records are presumed open

 To withhold a record, or part of a record, an agency 

must cite to an “exemption” in law and give a brief 

explanation

 Exemptions are narrowly construed

 An agency withholds only the exempt information and 

releases the rest

 Exemptions must be authorized in law --- in PRA or 

other laws





Deliberative Process and Drafts

 RCW 42.56.280

 For exemption to apply, agency must show:

 Records contain predecisional opinions or recommendations as 

part of deliberative process, and

 Disclosure would be harmful to deliberative process, and

 Disclosure would inhibit recommendations, observations, and 

opinions, and

 Records covered reflect policy recommendations and opinions, not 

raw factual data decision based on

 only protects records while the action is “pending” 

 withheld records are no longer exempt after final action is taken



Privacy

 There is no general “privacy” exemption in the 

PRA

 If privacy is an express element of another 

exemption, privacy is invaded only if disclosure 

about the person would be:

“Highly offensive to the reasonable person” 

and 

“Not of legitimate concern to the public”



Failure to follow PRA

 $ $ $

 A court can impose civil penalties  

 No proof of “damages” required

 A court is to consider factors in requiring an agency to pay 

a penalty

 A court will award the prevailing requester’s attorneys 

fees and costs

 Special penalty provisions and court procedures apply to 

lawsuits involving inmate requests



Resources

 Public Records Unit

 Records Retention Schedules

 State Archives Retention Specialists

 AGO  Open Government page

 Open Government Resource Manual

 MRSC: Municipal Research and Services Center









Questions?


